APPLICATION N° 29420/95

Paul TOUVIER v/FRANCE

DECISION of 13 January 1997 on the admussibility of the apphoanon

Article 6, paragraph 1 of the Convention

a) The nght to remain sifent and the 1ight not to conttibute to nciinnating oneself

b)

although not expressiv referied to 1n Arucle 0, we generally 1ecognived interna-
tonal standards winch ate puie of the coneept of a fan ndl enstoed m thi
provision

Does the fact that the file concernmng an application for a presidential pairdon
whuch contained an admivsion of responvibiuty by the applicant was artached to the
gl file tn cruminal proceedingy against hum nfo inge hus vight vot to cont tbute
to thcrinunaiine hinself? (Quostion wmesoh ed)

The fact that in uppeal pioceedings against conviction the President did not inform
the applicant of ks sight to reman wlent and hiy vight not to contribute to
e mmatiag unnelf doey not iifringe those rights as the applicant could not, on
the fucts claim to have beon ununware of thetr extstence and was not compelled to
give self-incrimnating evidonce

Independent wibunal Althoweh a 1eply from a Minuter for Foretgn Affans to a
request for antepretation of utarnational comentions ssued by a domestic cowt
vould hayve influcnced the dooaon whether or not to pursue crininal proceedings
i progress i thes case the Minnter declined to give un interpretation and the
domestic court gane 1ts decisions on the basis of domestic legislation wihch it alone
WY competent Lo intel pret
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Article 6, paragraphs 1 and 3 of the Convention The cancept of “vqualinn of arms”
dues not exhaust the contents of paragraphs 1 und 1 of Avtiele 6 The Commisston’s
task 13 to ascertatn whetho the proceedings considored as a whole were fan

Article 6, paragraph 2 of the Convention Allegations of an wmfiimgement of the
prinaple of the presumption of innocence on account of statements by ceitain pubite
Jigures duning crmmmal proceedings

Article 6, paragraph 3 (d) of the Convention

a) The puipose of this provivion iy (o place the defendant on an egual footing with the
prosectition regaiding the hearing of witnesses

h) As u general rule, 1t s for the nattonal courts to ussess the evidence before them,
as well ay the relevance of the evidence which an accined seeks to adduce, and i
particular whether 1t oy appropriate to call witnesses i the autonomons sense given
to that term i the Convention svitem

—

It 15 not enoueh for an acowsed person to complan that he was unable to question
certarn withesses, he amst alse support B teguest To guestton witnesses by
speciivng the imporiance therco! and anist demonstiate thar the hearing of the
WHHeEY 1y Hecessddy four aseetaining the tuth

C

Article 7, paragraph 2 of the Convention The purpose of tns provision i to specify
that this Article does not affect the luws winel wn the exceprional cicumstances at the
end of the Second World Wy were pussed in order to punish wat cnimes and acts of
treason and collaboratton with the enemy This reasoning alvo applies to crimey agaunst
humanity

Comiction for aiding and abettvng a come against fwmamine Pravision i the Chatter
of the Nutemberg tnverpational Tribinal and a Freach law referning expressly 1o that
pronaston that comndial proccedogy e ddatton o tus affonce cannat be time based
The applicant was not comuctcd of an ordinal v offence, bue of aiding and abettiny a
cime agamnst humamts No need o iwle on whether the offence with which the
applicant was chaiged could, when t vas comantted, be dlassified as a crime agarnst
frumanity

Article 19 of the Convention

u) Asa general vule the application and iterpretation of domestic law 1s a matter for
the domesnic com i

b) The Commusston 1w not competent to examine alleged eriors of fact o law

commutted by national vty eveept where it conseders that such ertois might fidi e
mvolved a violution of the nghey and freedoms set forth i the Convention
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Article 26 of the Conventon  Tu cvhaest domestic remedicy the person concerned
must have raised in huy appoal againt by comiction by the Assize Cowt the complaint
he puts before the Commission

THE FACTS

The applicant, a French national, was born in 1915 and died on 17 July 1996
He had no profeswion and was impiisoned in the Sante privon In a letter of 24 July
1996, the applicant’s hers, that 1+, his wife, born 1n 1925, and his two children, born
n 1948 and [950, all three of French nationality and resident 1n Paris, stated their
intention to pursue the application Before the Comnussion, the applicant and his hers
were represented by Mr Jacques Tremolel de Villers, a lawyer practising mn Pans

The facts as subnutted by the applicant, may be summarised as tollows

During the Second Would War the applicant was commander of the Second Unit
of the French mulima m Lyony first tor the depaitement and subsequently for the
reglon, from November 1943 to the end of August 1944 He fled at the end of the war

In a judgment of 10 Sepraibur 1946, Lyons Court of Justice convicted the
applicant, 1 afrsentta of treason and sentenced him to the death penalty confiscation
of his property and deprivation of s civic nights

In a judgment of 4 Murch 1947 Chambery Court of Justice also sentenced the
applicant, i1 absentia o the death penalty orderimg the confiscation of his property and
deprivaton of his civie nghts for collusion with the enemy

On 3 July 1947 the applicant was arrested m Paris He succeeded m escaping
on 9 July 1947

Law no 64 1326 of 26 December 1964 provided 1n a ~ingle section, referring,
water atie, 10 the Chater of the Nuiemberg International Tribunal annexed to the inter
Allied agreement of & August 1945, that the prosecution of crimes aganst humanity
could not be ume barred

As regards the sentences passed 11 1946 and 1947, the death penalty lapsed afier
twenty years, but the other penalues remamed 1n force, pursuant to the provisions of
the Criminal Cade

The applicant hled an application for a4 presidential patdon m which he allegedly
partly admitted his responsibihity A vappes tetwr recommended that lus apphicaton be
dismmissed, recalhing the apphicant « role m the Ritlieux massacre 1 which seven people,
six of Jewish ongm and one unidentihed, were shot on 29 June 1944 by francs-gardes,
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a unit of the Rhéne French melitia under the commuand of the applicant himself acting
on the orders of "Comrandant  Knab, the head of the Gestapo, following the rurder
of Philippe Hennot, a nunister and member of the mihua, by agents working for
France Libie

In a decree of 23 November 1971, the Prewident of the Republic granted the
applicant a pardon with respeci ta the exclusion order and the confiscation of property
to which he had been sentenced following hus convictions 1 1946, 1947 and other
subsequent convictions for theft and attempted theft His civic nights were not restored
This pardon was strongly criticised by among others, key politicians and members of
the legal profession

On 5 June 1972 the weekly magazine L"Eapress published an arucle entiled
'‘L'Express has found the Lyons executioner’ All the national media followed sust,
referring to the applicant as, among other things, 'The Nazi occuplers’™ assistant-
exccutioner’, murderer”, ' Gestapo torturer”, 'Jew executioner from Lyons”, "war
criminal whose sadistic ciimes and rapacious pillaging were motivated by racism”

After recerving death threats, the upplicant took refuge m 4 monasiery

On 9 February 1973, the weekly magazine Tribune Jun e published a photo of
the apphicant and requested victims of the Ly ons nulitia to come forward

On 9 November 1973 a ctununal complawt for erimes against humanty, together
with a request for leave to join the proceedings as a civil party seehing damages, was
filed with the Lyons mvestgating judge It was hled by RE ., who accused the
applicant of having attacked 4 synagogue in Lyons m 1943, and by G G, the son of
one of the Rullieux victims

On 27 March 1974 AM R,JL-A, GC and R N thled crinmunal complaints
for crimes agamnst humanity with a Chuambéry mvestigating judge Thev also requested
leave 1o Jon the praceedings as civil parues seeking damages

Both invesugating judges gave oiders decliming jurisdiction, which were upheld
by the Indi tments Chambers of 1 yons and Chambery Courts of Appeal on 30 May and
[l July 1974

In three judgments of 6 February 1975, the Court of Cassation quashed those
orders on the grounds that i1 was the judges’ task to assess whether or not the acts
complained of constituted crimey agmnst humamity, for wluch thete dre no special
courts and whose constituent elerients are different from war crimes or collusion with
the enemy It referred the cases 1o Pans Court of Appeal

In several yjudgments of 27 October 1975, Paris Court of Appeal set aside the
orders declining jursdiction, but held that crimmal proceedings for the offences
complained of weie time-baned and that the applcations by the parties seeking
damages were madmisuible
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In a judgment ot 30 June 1970, the Court of Cassation quashed those judgments
on the grounds, witer alta, that 1t was the Indictments Chamber's task to determine
whether, pursuant to the wtetnateonal conventtons including Articles 7 and 60 at the
European Convention of Human Rights, the presumed perpetrator of a crime dagalnst
humanity could benetit from the rule that crimunal proceedings were time-barred It
referred the case back to the ladictments Chumbes of Parys Court of Appeal before
different judges

In three judgments of 17 December (976, the Indictments (hamber of Pans
Court of Appeal requested an terpretation of the internauonal conventions from the
Munister for Foreign Affairs, seehing clantication of the followmg points

"1 Is 11 1o be inferred fiom the provisions of the Charter of the International
Militury Tribunal annexed to the nter-Allied Agreement of 8 August 1945,
Arucle 6 of which defines coumes apamst humamty without providing for any
time-hmit on the prosecution and pumshment thereof, that the prosecution of
crimes against humanity canuot be time barred?

2 Does Article 7 para 2 ot the Evropean Convention for the Protection of
Human Reghts and Fundamental Freedoms, published in Decree No 74 360 of
3 May 1974, provide both for the past and the tutme or exclusively tor the
future’

3 1 the answer to gueshion 1 s no, does the perpetator of the crnimes in
question, should they be made out, beneht from the prolubition on retroactive
application of ctinunal legistatian by victue of the provisions of Article 7 para 2
of the European Convention of Human Righls and Fundamental Freedoms
referred to 10 question 27

4 i the exent that the provisiens of the Euiopcan Convennon of Human
Right~ and Fundamental Freedoms do provide both for the past and for the
future where crimes agamst humantity are concerned, does the right under French
law 10 have crimnal moceedings declared nme barred fall. pursuant to the
combined provisions of Arucle 7 para 2 and Article 6() of that Convention,
within the category of human tights and fundamental freedoms fiom which,
according to Article 00, none of the piovivions of that (Convenuon can
derogate?”

The Munster for Foreinn Attairs gave his apenion in 4 teport dated 15 June 1979
in whach he concluded, wtei afia, that 1t could be inferied from the Charter of the
Muremberg {uternavonal Militwy Tubunal that the prosecution of crimes agaunst
humanity was not sulyect o lutation, that Article 7 para 2 of the Convention did
provide bath for the past and the futute and that erimes agast humanity did not (all
within the prolibition on fretroactin e application of the crnimimal law. having regard to,
mnter alta, the decision of the Eutopean Comimussion of Human Rights ot 26 fuly 1957
(Yearbook, Vol I, p 2393 As iegards the last questien, the Muuster considered that
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this rased the 1ssue whether a 11ght to have the prosecution of crimes against humanity
declared nme barred (assunung s was allewed by ovur legislabion) would fall ite the
category ot human nights and tundamental freedoms recognised in accordance with our
laws, and concerns not an terpietation of international conventions, but our legislation
It 15 therefore outside the power of miteipretation of the Munster for Foreign Affairs

In three judgmeaty of 27 July 1979, the Indictments Chamber of Paris Court of
Appeal, taking formal note of the 1cplies by the Mimister for Foreign Affairs, ruled that
the prosecution of the crimes against humanity complained of by the civil pdrties,
assuming they were made out was not time barred 1t referred the case to an
imvestigating judge attached to Pans s thunal de grande tntance tor the mvestgation
to be pursued

After ¢ new investigating judge had been appointed a witness, L G, who was
preseat at the ume the Rillieux victums were singled out gave evidence on 22 October
1981 His testimony gave the prosecution fresh evidence on which 1o request the
mvestigating Judge to extend the investigation and 1ssue 4 wdrrant for the applicant’s
drTest

In a yjudgment ot 17 September 19¥3, the Court of Cassation erdered a4 case
against the applicant for a ciime against humanity, namely the murder of VB and his
wife, to be removed from the Lyons mvestigating judge and to be referred to the Paris
vestigdting judge The imvestiganion continued before the investigating judge attached
to Pares tihunal de ¢rande mstarice

On 24 May 198Y the applicant was arrested and charged with  murder, several
counts of attempted mwrder and of wiongful anest and false imprisonment, crimes
against humanity and crimes against humantity (n the form of arbitrary arrests arbiteary
aprisenment, arbitrary anests and imprisonment, followed by physical torture,
premeditated murder and aiding and abetting murder  He was alvo remanded 1n
custody

In 4 judgment ot 19 October 1989 the Indictments Chamber ot Paris Court of
Appeal dismissed an applicauon tor the applicant s release and upheld the lawfulness
of the apphcant’s detenuon on the pround that he was being prosecuted for a crime
which, pursbant to the Law of 26 December 1964 wan not subject 1o hmitanon On
that occasion, the Indictments Chunber gave ws own exposition of the scope of the
1964 Law

In a judgment of 25 Junuary 1990 the Court of Cassation disimissed a 1equest for
the case to be referied to the Lyons mvestigating judge 0 the interests of the sound
admnastration of justice

The applicant’s request for release was pranted by judgment of 11 July 1991 of
the Indictments Chamber of Paits Court of Appeal which released hum under judicial
supervision subject to 4 number ot conditions includimg payment of 4 security
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That decision provoked an ocutcry which was reported mn the media On
6 January 1992 a commuttee of lustorans submitted a repart, ordered by the Cardinal
Archbishop af 1 yons, revealing that churchmen had colluded with the applicant

In a 215-page judgment at 13 April 1992 Panw Indictments Chamber ordered the
proceedings 10 be ducontnued fur (ack of sufficient evidence and, coucerning the
Rilbeux crime, on the ground that the investigation had not. i the hight of the
circumnstances of the case and the case-law of the Court of Cassation, shown 11 to be
a crime agamst humanuy, there could thetetore be no prosecution Judicial supervision
was Lifted

A wave of protest followed thas judgment, with comments by the President of
the Republic and a number of nunisters being reported 1n the press The Principal State
Prosecutor attached to Parss Court of Appeal appealed on points of law

In & judgment of 27 November 1992, the Court of Cassation quashed the order
discontinuing the proceedings, but only the part relating to the Rillieux dramu, holding,
inter aha, that the Court of Appeal could not, without contradicting 1tself, rule out the
classification of cnime apainst humanity on the one hand "while noting, on the other
hand, that the acts had been comnutied on the orders of a ‘commuandant’ of the Gestapa,
an organisation winch had been declared cninunal on the ground that 1t befonged 1o a
country which had practised a polwy of ideolopical hegemaony™ The court referred the
cdse to the Indicements Chamber ot Versarlles Court of Appeal

In 4 judgment ot 2 June 1993 the Indictments Chamber of Versailles Court of
Appedl committed the applicant tar tuial before the Assize Court for the Yvelines
departenrent, consadenng tha the investigation had vielded sutticien evidence that the
applhicant

"had 1 Lyons on 28 and 29 June %44 knowingly wmided and abetted a crime
agamnst homanity by, histdly, giving nstructions 1o commut premeditated
mtentional homicide against the persons of Mesars Glaeser, Krzykowsks,
Schlusseman, Ben Zuna, Zeizig, Prock and one other umdennfied man and,
secondly, by aiding o1 assisting the perpetrators of these migntional homicides
n the commission of the celevant acts, which were part of 4 comman plan on
behalf of u State practising a pelicy of ideological hegemony against persons
singled out on the basis of their memberslup of a racial or religious community

In 4 judgment of 7 July 1993 the Indictments Chamber decided to place the
apphicant under judicial supeivivion, thereby restnctmg hus movenenes The applicant
appedled against that decision His appedl was dismussed by the Court ot Cassation on
21 October 1993

In a Judgment af 21 October 1993, the Court of Cassation also dismissed the
applicant’s appeal against lus comomttal for trial betore the Asvize Court on the
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grounds, hrst, that the nen by 1 idem rule did not apply to this case notwithstanding
the death penalty prenounced in 1946, given that the offence had been reclassified as
a cnume agaast hurmanity and secondly, that the Indrctments Chamber had found that
the actus teus and meny teq of a came against humanity had been made out, which
Justified commutting him for tital before the Asswize Court

In a judgment of 3 November 1993 the Court of Cassatuon refused to refer the
case to the Assize Court for the Rhdne depaitement On 16 March 1994 1t dismassed
the dpplicant s appedl agatost an arder of the Presudent of the Assize Court allowing,
a video recording 0 be made of his tinal

Dunng the proceedings before the Assize Court, the applicant requested leave
to examine Edouard Batladur, the Acting Prime Minister, as a4 witness in hiv capacity
as former Secretary General of the Presidency of the Republic, 1n order tno have him
clarify the condittons in wlich o parden had been granted on 23 November 1971 The
Assize Court gave an 1nterlocutory judgment dismussing that request, on the grounds
that it was not necessary for ascertaning the truth The applhicant also requested leave
to examune Jean Guiton o member ot the Acadenne fiunqaise at the end of the
preparations for the hearing That tequest was also dismissed  The applicant submitied
other requests to examme winesses all of which were disnussed

In 4 judgment of 20 Apul 1994, the Aswize Court for the Yvelines dopar tement
sentenced the appheant to hife imprisonment for wding and abeiing a come agains
humanity

The applicant appealed on pomts of law Aling a supplementary memorial and
further plesdings setting out eleven grounds of appeal Regarding his unsuccesstul
requests 1o exdmine witnesses, the applicant submitted grounds of appeal enly 1n
respect of the requests concerming Edouard Balladur and Jean Guitton

The Court of Cassation dismissed his appeal i o judgment of 1 June 1995
Regarding the request to gxamimg wimesses the court noted that the apphcant’s
pleadings did not refer to any tact o1 circumstance specifying the importance of the
Prime Minister’s evidence and that the evidence ol Jean Guitton, who had nesther been
sumumoencd nor implicated  was not consdered relevant 1o the Aswize Courtl’s task of
ascertaning the truth

COMPLAINTS (Eattact)

2 He considers that he was not wied by an independent tribunal within the meaning
of Article 6 para 1 of the Comvention, as 4 report interpreting the nternational
conventions had been given by the Minester for Foreign Affairs, at the request of the
Indictments Chamber
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3 He conviders that he was systematically presumed guilty by both the media and
key politictans 1 public otfice He invokes Article 6 para 2 of the Convention

4 The applicant constders that, even after his conviction, he w stll unaware of the
nature and cause of the accusalion against m He ainvokes Article 6 para 3 {a) of the
Convention

5 He complains that he was unable o examine witnesses who nught have testthed
in hus defence He invokes Aiticle 6 para 1| and 3 (d} of the Convenuon

6 The applicant also invokes an Artcle 6 para 3 (g) which, he clams, provides
that "anyone accused of a crmunal offence has 4 fully equal nght to the following
guarantees g} not to be compelled to incriminate himself or 1o confess humself gmlty”

7 The apphicant also conwders that he was convicied because of the 1964 Law
which provided retroactively that the prosecution of crimes against humanity could not
be ime barred He invokes Article 7 paua | of the Conventton He conseders further
that the exception to the punciple of non-retroactivity, as provided for m Artcle 7
para 2, cannot apply o this case, as the offence of which he was convicted constitutes
att ordinary offence and not 4 crime sgainst humanity

THE LAW (Extract)}

2 The applicant considers that he was not tried by an independent tnibunal within
the meaning of Aruicle 6 para 1 of the Convention, av a report umeipreung the
internationdl conventions was subnutted by the Mmnister for Foreign Affairs at the
courts’ request Article 6 para | provides

“In the determination of  any crimunal charge agamsthim everyone 1 entuled
to a fair  hearning by an mdependent and imparial thbunal

The Comnussion notes that duzing the prelimimary mvestigation, the Indictments
Chamber of Paris Court of Appeul deliveied three judgments dated 17 December 1976
asking the Minisier for Forergn Affans four gquestions relaimg 1o the interpretation of
wterndational conventions The Mumister 1eplied n a report of 15 June 1979
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The Commussion accepts that the Minwster’s reply could have influenced the
decision whether or not to puisue the proceedings regardig the purely procedural
question as to whether they were time-barred and. therefere, the possibility ot bringing
a prosecution However, the Comminsion notes that the Minister for Foreign Affairs
declined to give his view on the question whether "a right to have the prosecution of
crimes agamst humamty declared nme-barred (assurming such a right 15 recogmised
under domestic law) would fall into the category of human nghts and fundamental
freedoms' recognised 1n accordance with domeste law", as that was a matter of
interpretation of the legislation The Commisston notes also that the Indictments
Chamber held, i ity judgment of 27 July 1979, that the prosecution of crimes against
humamty could not be time banied and based 1ts decision not only on the Minster’s
interpretation, but also on the 26 December 1964 Law Lastly, 1t transpires from the
Judgment of 19 October 1989 that the Indictments Chamber meant to justify the time-
bar on its own terms, without refeirng to the Minester’s opion and maimnly basing its
decision not on the wternavonal conventions, but on the 26 December [964 Law,
which the courts dlone have competence to interpret

The Commuission theiefere considers that the applicant’s case was heard by an
"independent” tribunal within the meaning of Article 6 para 1 of the Convention (see,
a contratio, Eur Court HR, Beaumartin v France judgment of 24 November 1994,
Senies A no 296-B p 63, paa I8)

Tt follows that this complaint must be rejected as manifestly 11l founded, pursuant
to Article 27 pare 2 of the Comvenuon

3 The applicant considers that he was systematically presumed guilty bath by the
media and by key polincians in public office He invokes Article 6 para 2 of the
Convention which provides that

"Everyone charged with o crimunal ottence shall be presumed mnocent unul
proved guilty according to law

The Commission notes that the statements made by cerLun public hgures during
the cnimunal proceedings can be eaplumed by the controversy which had long been
surrounding the applicant’s activities during the Second Would War These activities
were noted 1 two final judgments sentencing him to death, 1 absennia, on
10 September 1946 and 4 Maich 1947 1n any event, the impugned statements, taken
ds a whole, could not be mterpieted ay declanng the applicant guilty of the offence
which was o the process of bewng examined (see. 1arer wlia, mutans muiandis,
No 10847/84, Dec 7 [ORS, DR 44 p 238}

It follows that this compluint must be rejected as mamifesty ill-founded, pursuant
to Article 27 para 2 of the Convenuon
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4 The applicant claims that even after hus conviction, he was strll unaware of the
nature and cause of the accusation aganst him He invokes Article 6 para 3 (a} of the
Convention which provides

3 Everyone charged with a criminal offence has the following nunimum
rights

4 to be informed promptly, i a language which he understands and
in detaul, of the nature and cause of the accusation aganst lum

The Commussion notes that from 24 May 1989 the dute on which the apphcant
was arrested and charged, ke was informed of the accusations agamst him, as stated in
the ¢crimunal complants hled with an application to join the proceedings as a cavil
party, and of the legal classthcation (e among other things, crimes agamnst humanity
and crimes against humanity in the form of arbitrary arrests, aibitrary imprisonment,
arrests and arbitrary imprisonment followed by physical torture, premeditated murder
and aiding and abettng nmwder | then committed by the Indictments Chamber of
Versalles Court of Appeal tor trial before the Assize Court on charges of arding and
abetting 4 crime agamst humanity  The Commission notes lastly that 1t 15 clear from
the circumstances of the case tht duning the proccedings, the applicant explamed his
actiens and submutted his grounds of defence regarding the offence and classification
thereof

It follows that this complant most be rejected as manifestly 11l founded, pursuant
to Article 27 para 2 of the Convenuon

5 The applicant complains that ie was unable to examine witnesses who might
have testified on us behalfl e mvokes Arudle 6 para 1 and 3 (d) of the Comvenuon

Article 6 para 3 (d} of the Convention provides

3 Everyone charged with o coimunad offence has the followang minimum
rights

d ta exanmune or have exammed witnesses ag unst hunt and to obtain
the atiendance and ex iminauon of witnesses on s behalf under the same
conditions as wilnesses agalnst him,

The Commussion 1ecalls that a5 a general rule, 1t 1 for the nattonal courts to
assess the evidence before them as well as the televance of the evidence which the
accused seehs to adduce (vee nrcr ufte, Eur Court HR Barbera, Messegue and
Jabardo v Spam judgment ot 0 December 1988 Series A no 146 p 31 para 08)
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Article 6 para 3 {d) leaves 1t to them again as 4 general rule, to assess whether 1t 1s
appropriate to call witnesses, 10 the autonomous sense given to that word 1n the
Convention system (Eur Cowt HR, Asch v Austnia judgment of 26 Apnl 1991,
Series A no 203, p [0, para 23), 1t does not require the attendance and exanunation
of every witness on the accused’s behalf, 1ts essenteal atm 1s an equahity of arms (Eur
Court HR, Engel and Others v (he Netherlands judgment of 8 June 1976, Senes A
no 22, pp 38 39, para 91, Bucmont v Belgium judgment of 7 July 1989, Senes A
no 158, p 31, para 89} However gy the concept of ‘equalily of arms  does not
exhaust the conmtent of paragraphs 1 and 3 of Articie 6 of the Convention, the
Commussion has the task of ascertaning whether the proceedings i 1ssue, considered
as a whole, were fair as requued by paragraph 1 of Arucle 6 (Eur Court HR, Delta
v France judgment of 19 December 1990, Series A no 191, p 15, para 35, Vadal
v Belgom judgment of 22 Apul 1992, Series A no 235-B, pp 32-33, para 31

The Commussion notes, on the facts, that the applicant refers to a number of
dismussals of his requests to exanuue witnesses about which he did not complam 1n his
appedl on pomnts of law against the judgment of the Assize Court of 20 Apnl 1994

It follows that thiy patt of the complant must be rejecied for non-exhausuon of
domestic remedies, puisuant 1o Attcles 26 and 27 pata 3 ot the Convention

The Comnussion notes tuither that the applicant complains that he was unable
to exanune the Prime Minister Edousrd Balladur, who was Secretary General of the
Presidency of the Republic while President Georgey Pompidou was i office, m order
to have lim clanty the circumstances i which he was granted o presidential pardon
on 23 November 1971, neither was he able to exanune Jean Guitton, o member of the
Acadenite frangaive

The Commission observes at the outset that the matters for wlich the appheant
wished to examine the Pume Minister did not concern the ottence with winch the
applicant was charged and, moteovel, that he could, 1f he wished, have referred to and
commented on the pardon dunng the proceedings The Commission notes, lastly, that
the judgment of the Court of Cassatien shows that the applicant did not substantiate his
reguest before the Assize Coutt so as to specify its importance

As regards his other request to exanune ¢ witness, the Commussion notes that
it was not submitted until the end of preparations for the Assize Cowt hearing The
Commussion, noting that the Assize Court did not consider 1t necessary to examime that
witness m order 1o ascertuin the uuth has not found anything allowing 1t 10 estabhish
a violation of the proviswons tetewted o on this pont

It follows that this pait of the application must be rejected as being manifestly
1l founded, pursuant 1o Article 27 pua 2 of the Convention
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] The applicant also mvohes an Article 6 para 3 (g) which he clams provides
that “anyone charged with a ciiminal offence has a fully equal 11ght to the followng
gudrantees g) not ta be compelled to incoiminate limself or ta confess himiselt guilty

The Commusston, which 1ecalls that there 1s no paragraph 3 {g) of Article 6 of
the Convention, constders that this complaint should wn realiy be exarmined from the
standpomnt of paragraph | of Arucle 6

The Commussion recalls that even of Artucle 6 mdkes no cxpress mention
thereof, the right to remamn wilent and not 10 contribute 1o 1crimnating oneself are
generally recognised international standards which are at the heait of the concept of a
farr trial enshined in Article 6 (~ee Eur Court HR, Funke v France judgment of
25 February 1993, Series A no 256 A p 22, para 44, Murray v the United Kingdom
Judgment of 8 Febraary 1996, Reports 1996, to be published}

The Commissien notes 1n the 1ostant case that the apphicant complams that the
file concerning s apphication far a piesidential pardon was attached to the eriminal
case-hle by the fust mvestigating judge, on the ground that his apphication for o parden
contdined a certain admission of 1esponsibility

1t 15 not the Commission s task to 1ule on whether the incluwion of the file on
the application for a paidon could have mfuinged the applicant’s right not to contribute
to incruminating himself

The Commussien notes that this pomnt was not submatted on appeal to the Court
ot Cassation Thete s nothing 1 the evidence submutted to the Commission to indicate
that an application was made to withdiaw certain evidence from the file 1 particular
from the file concermng the apphcation for & presidential parden or that recourse was
made to remedies available under domestic law on this pomnt 1 accordance with the
provisions of Arucle 26 of the Convention

It follaws that this part ot the complamt must be rejected for non exhaustion of
domestic remedies puiseant to Arictes 26 and 27 para 3 of the Convention

The Commussion naotes further that the apphicant complaned on appeal agawst
his conviction of 20 Apiil 1994 that the President had not inlormed him of hus right te
remain silent and not to contribute 1o mcnmmating himself

The Commission considers, however, 1n the hight of the circumstances of the
case, that the applicant cannot claim to have been unaware of iy right to remain silent
and not to contribute to mchundting lumselt Neither has it tound any appearance of
a violation of this principle, as the applicant has never been compelled to give self
mcnmmatmg evidence
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It follows that this part of the complamt must be rejected as mamfestly 1)
founded, pursuant to Atticle 27 pata 2 of the Conventian

7 The applicant also conswders that he was convicted because of the 1964 Law
which provided retroactively that the prosecution of crimes against humanity could not
be time-barred He invokes Arncle 7 para 1 of the Convention He also considers that
the exception to the punciple of non 1etroactivity, as provided fei 1n paragraph 2 of
Article 7, cannot apply w this case ay the offence of which he was convicted was an
ordinary offence and not a ciume against humanity

Article 7 of the Convention provides

| No one shall be held guilty of any crimunal offence on account of any act
or omission wiuch did not consutute a criminal otfence under national or
mternational law at the tuie when 1t was committed Nor shall a heavier penalty
be imposed than the one that was appheable at the time the crimimal offence was
comnutted

2 Ths Auticle shall not piejudice the trial and pumshment of any persen for
any act or omissien which at the time when 1t was committed, was crimimal
according to the general prnuiples of law recognised by uivilised nations

The Commussion notes that the apphicant was sentenced to Life imprisonment by
the Assize Court for the Yselnes depar tement on 20 Apnl 1994 for ading and abetting
a crime against humamity The Commussion notes tuither that the offence of a crime
agamnst humanity and the rule that theie can be no time bar were laid down by the
Charter of the Nurembeig International Tiibunak annexed to the inter-Allied Agreement
of & August 1945 and that a lrench luw of 26 December 1904 refeling expressly to
that Agreement provides th the prosecution of cnimes agamst humanity cannot be
tme barred

The Commussian consides it unnecessary o rufe on whether the offence with
wlich the applicant was chaiged could, at the nme 1t was comnutted, be classitied as
such

The Comnussion must now examine whether the exception provided for in
paragraph 2 of Article 7 15 apphicable to the circumstances of this case

The Commission 1ecalls that it transpires from the preparatory work to the
Convention that the purpose of patagiaph 2 of Article 7 s 1o specify that this Arhicle
does not affect laws which, m1ihe wholly exceptional ciccumstances at the end of the
Second World War, were posed w order to punish war cnimies, treason and collabor
ation with the enemy and does not i any way aim to pass legal o moral judgment on
those faws (see No 2068/57, Dec 2007 57, Yearbook [, p 241) It considers that this
reasomng 1s also applicable o ciimes against humanity
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The Comimission tecalbs, Listly, that it v not tts function to deal wath errors of
fact or of law allegedly commuied by a national coutt unless and 1n vo far as they may
have nfringed nghts and ticedoms protected by the Convention (see, for example,
No 13926/88, Dec 4 1090, DR 66, p 209, at p 225, No 17722/91, Dec 8491,
DR 69, p 345, atp 354) The Comnussion recalls turther that the nterpretation and
application of nattanal law are ds a general tule, muatters for the natonal courts (see,
among other authorities, No 10153/82, Dec 13 10K6, DR 49, p 67)

On the facts, the Comnussion netes that the applicant was not convicted of an
ordinary offence, but of widing and abetting 4 crime agamnst humantty, as 15 clear from

the proceedings brought agamnst bim and the judgment convicting him

It follows that this complast miust be rejected as mansfestiy ll-founded, pursuang
to Article 27 para 2 of the Convenuoen
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